
f\\...E-0 
\\ 1.\\\1 

~~R \ 51 1\IE-

,Nf"S~~~~~~out<-1 
Supr:~: Court NJ.1424 2·1 
(Court of Appeals No. 74464-0-I 
Consolidated with No. 74465-8-I) 

IN THE SUPREME COURT 
OF THE STATE OF WASHINGTON 

PUGET SOUND ENERGY, INC., 

Appellant/Cross-Respondent, 

v. 

EAST BELLEVUE COMMUNITY COUNCIL, 

Respondent/Cross-Appellant) 

and CITY OF BELLEVUE 

Respondent. 

EAST BELLEVUE COMMUNITY COUNCIL'S 
PETITION FOR REVIEW 

Kathleen J. Haggard, WSBA #29305 
Andrea L. Bradford, WSBA #45748 
Attorneys for East Bellevue 
Community Council 

Porter Foster Rorick LLP 
Attorneys at Law 
601 Union Street, Suite 800 
Seattle, Washington 98101 
Tel: (206) 622-0203 
Fax: (206) 223-2003 



TABLE OF CONTENTS 

I. INTRODUCTION AND IDENTITY OF PETITIONERS ........ 1 

II. ISSUES PRESENTED FOR REVIEW .................................... 2 

III. STATEMENT OF THE CASE .............................................. 3 

A. The legislature gave community municipal corporations a 
significant role in the local land use decisions .............................. 3 

B. PSE's proposed project would severely impact community 
character while delivering little to no improved reliability ............. 4 

1. PSE itself raised concerns about the reliabilz"ty of the proposed 
transmission line .................................................................................... 5 

2. Overhead utilities would destroy aesthetic character of 148th Avenue8 

C. EBCC exercised its discretion to disapprove the conditional use 
permits . ................................................................................ 10 

D. In denying PSE's LUPA petition, the Superior Court 
properly recognized the EBCC 's significant role in local land use 
decisions . .............................................................................. 10 

IV. ARGUMENT ..................................................................... 12 

A. Removing the EBCC's authority over shoreline conditional use 
permits is contrary to the statute and raises an issue of substantial 
public importance .................................................................. 12 

B. By undermining the EBCC 's significant statutory role, the 
Court of Appeals' LUPA ruling conflicts with an opinion of this 
Court and raises an issue of substantial public importance .......... 15 

1. Under this Court)s precedent-' the EBCC has a ((significant role)) in 
local land use decisions . ........................................................................ 16 

2. EBCC)s determination that the project was inconsistent with the 
comprehensive plan was not clearly erroneous . ....................................... 17 

V. CONCLUSION .................................................................. 20 

APPENDIX A- Court Opinion 



TABLE OF AUTHORITIES 

Cases 

Cingular Wireless) LLC v. Thurston Cnty., 
131 Wn. App. 756, 129 P.3d 300 (2006) ................................................. 22 

Citizens to Preserve Pioneer Park LLC v. City of Mercer Island, 
106 Wn. App. 461,473,24 P.3d 1079 (2001) .......................................... 21 

City of Bellevue v. E. Bellevue Cmty. Council, 
138 Wn.2d 937, 983 P.2d 602 (1999) ............................................... passim 

In re Schneider, 
173 Wn.2d 353, 268 P.3d 215 (2011) ....................................................... 15 

Julian v. City of Vancouver, 
161 Wn. App. 614, 255 P.3d 763, (2011) .................................................. 17 

Mower v. King Cnty., 
130 Wn. App. 707, 125 P.3d 148 (2005) ................................................. 17 

Peste v. Mason Cnty., 
133 Wn. App. 456, 136 P.3d 140 (2006) .................................................. 21 

Puget Sound Energy v. East Bellevue Community Council, 
No. 74464-0-I (Wash. App. Jan. 30, 2017) ......................................... 2, 19 

Statutes 

RCW 35.14 .......................................................................................... passim 

RCW 36. 70.020(7) ..................................................................................... 14 

RCW 36.70C .......................................................................................... 2,11 

RCW 90.58 ................................................................................................ 13 

RCW 90.58.020 ......................................................................................... 13 

RCW 90.58.100(5) ..................................................................................... 15 

RCW 90.58.130 .......................................................................................... 13 

Other Authorities 

3 EDWARD H. ZIEGLER, LAW OF ZONING AND PLANNING (2010) .............. 14 

LUC 20.20.255.D ........................................................................................ 5 

11 



LUC 20.30B.I40 ...................................................................................... 2, 5 

LUC 20.30C .............................................................................................. 15 

11l 



I. INTRODUCTION AND IDENTITY OF PETITIONERS 

The East Bellevue Community Council (EBCC) is a community 

municipal corporation authorized by the state legislature to act as a final 

decision-maker for land use decisions affecting its territory, a neighborhood 

annexed by the City of Bellevue in 1969. The Court of Appeals decision 

undermines the statutory authority of the EBCC in two ways: first, it 

forecloses EBCC review of shoreline conditional use permits, and second, it 

fails to allow EBCC to exercise its discretion to determine that a Puget 

Sound Energy (PSE) electrical transmission line project, which would cut 

through EBCC's territory, was inconsistent with the City of Bellevue's 

comprehensive plan, which strongly emphasizes community character. 

In creating community municipal corporations, the legislature 

deliberately gave these entities final decision-making authority over specific 

land use decisions, giving a voice to these neighborhoods that would survive 

annexation. Ch. 35.14 RCW. In this case, the EBCC, consistent with its 

statutory authority, appropriately made its voice heard by disapproving 

conditional use permits for PSE's transmission line. 

The Court of Appeals, ruling as a matter of first impression, 

concluded EBCC did not have authority to disapprove PSE' s shoreline 

conditional use permit. In a separate ruling, the Court of Appeals addressed 
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PSE's claim under the Land Use Petition Act (LUPA), ch. 36.70C RCW, 

that EBCC 's disapproval of the land use conditional use permit was in error. 

While the superior court, Judge William Downing, appropriately recognized 

the EBCC 's role by deferring to, and sustaining, the EBCC 's decision, the 

Court of Appeals reversed the superior court in a decision that erroneously 

curtails local decision-making. The Court of Appeals applied the incorrect 

standard of review to EBCC's determinations under Bellevue Land Use 

Code (LUC) 20.30B.140.A and D, and in doing so, erroneously failed to 

defer to EBCC 's balancing of the competing objectives of the 

comprehensive plan and its determination that the project would be 

materially detrimental to the community. Puget Sound Energy v. E. Bellevue 

Cmty. Council, No. 74464-0-I, at 6-7, 12, 14-15 (Wash. App. Jan. 30, 2017) 

("Opinion"); Appendix A. 

Both rulings of the Court of Appeals were in error, and involve issues 

of substantial public interest for this Court under RAP 13.4(b)(4). In 

addition, to the extent these rulings fail to afford community municipal 

corporations a "significant role" in local land use decisions, they are 

inconsistent with City of Bellevue v. E. Bellevue Cmty. Council, 138 Wn.2d 

937, 983 P.2d 602 (1999), warranting review under RAP 13.4(b)(1). 

II. ISSUES PRESENTED FOR REVIEW 
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1. Where the legislature has deliberately vested community municipal 
corporations with a significant role in local land use decisions, does 
the Court of Appeals' ruling that community municipal corporation 
lack authority to disapprove shoreline conditional use permits under 
RCW 35.14.040 conflict with a decision of this Court under RAP 
13.4(b)(1) and present a matter of substantial public interest under 
RAP 13.4(b)(4)? 

2. Whether the Court of Appeals applied the incorrect standard of 
review to EBCC' s determinations, effectively intruding on the 
"significant role" afforded community municipal corporations by 
the legislature and warranting review under RAP 13.4(b )( 4) and RAP 
13.4(b)(1). 

III. STATEMENT OF THE CASE 

A. The legislature gave community municipal corporations a 
significant role in the local land use decisions. 

The Washington State Legislature enacted Chapter 35.14 RCW in 

1967, authorizing the formation of community municipal corporations. A 

community municipal corporation is a public entity governed by an elected 

community council, created when an area is annexed by a city. The statute 

gives these entities final authority over specific land use decisions, including 

comprehensive plans, zoning ordinances, and conditional use permits. 

RCW 35.14.040. "The obvious purpose of the statute is to place final 

decision making power in the community council where land use regulations 

affecting property within its jurisdiction are concerned." City of Bellevue, 

138 Wn.2d at 945. The statute was intended to give elected representatives 

of local neighborhoods a "significant role in determining land use 
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regulations within the community municipal corporation." !d. 

B. PSE's proposed project would severely impact community 
character while delivering little to no improved reliability. 

In December 2011, PSE submitted an application to the City of 

Bellevue seeking several permits and approvals including a conditional use 

permit and shoreline conditional use permit. AR 16, 1714. The application 

sought permits for "a new transmission corridor" and to "construct a new 

115 kiloVolt (kV) electrical transmission line to connect the existing Lake 

Hills and Phantom Lake Substations." AR 1714. 

PSE was required to obtain a conditional use permit through the 

hearing examiner and City Council because the proposed transmission line 

was on a sensitive site designated in the comprehensive plan. LUC 

20.20.255.C, D; AR 63, 1720. The project required a shoreline conditional 

use permit because construction impacted a Category I wetland, the most 

vulnerable category of wetlands. AR 23, 63, 80, 101. 

The City's land use code provides broad criteria for the approval of 

a conditional use permit, aimed at ensuring the use is compatible with 

adjacent uses, the comprehensive plan, the City code, and the character of 

the area. LUC 20.30B.140 provides that the City may approve an application 

for a conditional use permit if: 

A. The conditional use IS consistent with the 
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Comprehensive Plan; and 
B. The design is compatible with and responds to the 

existing or intended character, appearance, quality of 
development and physical characteristics of the 
subject property and immediate vicinity; and 

C. The conditional use will be served by adequate public 
facilities including streets, fire protection, and 
utilities; and 

D. The conditional use will not be materially 
detrimental to uses or property in the immediate 
vicinity of the subject property; and 

E. The conditional use complies with the applicable 
requirements of this Code. 

While the consistency of a conditional use with some of the code provisions 

(e.g., the number of residential units permitted per acre) are objectively 

ascertainable, many of the criteria are broad questions, involving mixed 

considerations of fact, law, and policy, and leave room for the exercise of 

judgment and discretion. CP 491. Whether a use is "consistent" with the 

competing policies of a comprehensive plan; "detrimental" to uses in the 

immediate vicinity; and "compatible" with the "intended character, 

appearance, quality of development, and physical characteristics" of the 

property and its surroundings are not reducible to mathematical precision. 

These are questions involving the application oflaw to the facts, and because 

of the broad code criteria, necessarily involve the exercise of judgment and 

balancing of considerations. 

1. PSE itself raised concerns about the reliability of the 
proposed transmission line. 
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The goal of the project was to "loop" two substations, the Lake Hills 

and Phantom Lake substations. Each of these substations is currently served 

by one transmission line. The project aimed to connect each substation to 

two transmission lines so that "if one line goes out, the other line can 

continue to feed the substation and customers." AR 6. 

Although PSE' s purpose in constructing the transmission line is to 

improve reliability, the Project ultimately approved by the City would 

"double circuit" a portion of the line, calling into question its efficacy in 

improving reliability. PSE initially planned for one half-mile segment of the 

line to run down SE 16th Street. AR 79, 696, 1254. Due to an existing power 

line on the north side of SE 16th Street, the project as initially proposed 

would have installed an additional transmission line on the south side of SE 

16th Ave. to "loop" the line to the Phantom Lake substation. AR 1254, 420, 

436. The result would have been power lines on both sides ofSE 16th Street. 

This independent, additional line on theSE 16th Ave. segment was, 

according to PSE, essential to improve reliability. AR 699. PSE explained 

that "co-locating" the line on the poles already existing on the north side of 

the street would reduce reliability: if one of the co-located poles were struck 

by a car or tree, both transmission lines would be down, and "you've entirely 

defeated the whole reason we are suggesting that we do this project in the 
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first place." CP 138 (emphasis added). In an August 2012 memorandum to 

the EBCC, PSE explained: 

With a double-circuited line configuration, one outage event 
(such as a car hitting a power pole, a tree in the line or a 
lightning strike) can take both transmission lines out of 
service ... For this reason, double-circuiting the line on the 
north side of the street is unacceptable to us. The purpose of 
this project is to improve electric service reliability for our 
customers, and double-circuiting any portion of this line 
would provide no reliability benefit in the case of an 
incident affecting the double-circuit portion of the project. 

AR 699 (emphasis added). 

Despite these initial representations to EBCC and the community 

that co-locating the line would "provide no reliability benefit" if the double-

circuited portion of line were impacted, AR 699, the approved project will 

co-locate the line along SE 16th Street. In addition, the 16th Street segment 

will not be constructed until the City completes a future public improvement 

project, which will happen at "some point in the next ten years." CP 306. In 

the words of aPSE representative, the failure to construct this segment "will 

impact reliability for some folks at Phantom Lake. It won't be as great as the 

completed project ... It's a compromise[.]" CP 306. 

City staff reviewed the conditional use permits and developed a staff 

report recommending the Hearing Examiner approve the permits with 

conditions. AR 76, 139. This staff report omits any mention ofPSE's earlier 
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warnings that co-locating the project on SE 16th Street would defeat the 

purpose of the project and that co-locating "significantly increases outage 

risk, which decreases reliability benefits to our customers. " 1 

2. Overhead utilities would destroy aesthetic character of 
I 48th Avenue 

In selecting 148th Ave. for the longest leg of the transmission line, 

PSE chose to locate its 70-80 foot tall poles along a heavily wooded, scenic 

route. An attachment to the City staff report on the Project states: 

148th Avenue is a corridor emblematic of Bellevue as [a] 
'City in a Park.' It is a heavily treed parkway with a rich mix 
of mature evergreens and deciduous trees, wide medians, 
and frontage plantings that serve to protect the adjacent 
neighborhoods from the high volumes of traffic on the road, 
as well as to present a beautiful travel experience and 
attractive pedestrian environment. [AR 2400.] 

The segments of NE 8th Ave. and 148th Ave. at issue have no overhead 

distribution lines. AR 1731. PSE's proposed transmission line would run 

through the Lake Hills Greenbelt, "the most significant natural feature 

within the project area," containing Larsen Lake, a blueberry farm, 

wetlands, and pedestrian trails. AR 1724, 558. PSE's project would remove 

295 trees from along the route. AR 2402. While PSE proposed to replace 

1 Compare AR 2307 (staff report) with AR 723-724 (memorandum to EBCC stating 
double circuiting is "unacceptable" because it "would provide no reliability benefit in the 
case of an incident affecting the double-circuit portion of the project"). 
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trees removed, due to the need to maintain clearance around the 

transmission lines, its efforts will not fully account for the changed visual 

appearance of the street. AR 88-89. 

PSE had other potential routes to site the transmission line, all of 

which would have been less expensive and had a lesser impact on the 

greenbelt. The three potential routes PSE analyzed ran primarily down three 

different north-south avenues: 148th Ave. SE (the selected route), 156th 

Ave. SE, and 164th Ave. SE. AR 1254, 1289. Of these three potential routes, 

148th was the longest, with a total length of 2.9 miles. AR 1731, 1289. The 

other two routes would also have traversed the greenbelt for a significantly 

shorter distance. AR 1731-32 (148th route crosses 2000 feet of the 

greenbelt; 156th route would cross 1,400 feet; 164th Ave. route would cross 

only 700 feet). 148th Ave. was the most expensive route, required the largest 

number of utility poles placed in wetland buffers, and due to the "large 

number of mature trees," selecting 148th "would also result in the greatest 

amount of tree removal and/or trimming." AR 1732, 1754, 553. 

Despite these shortcomings, PSE selected the 148th Ave. route as its 

preferred alignment. One City staff member characterized 148th as an 

"extraordinarily bad alignment" choice, while another described the route 

as "ill-conceived, inconsistent with City policies" and said it "sacrifices the 
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aesthetics of nearly 3-miles of urban boulevards." AR 553-54, 890. 

C. EBCC exercised its discretion to disapprove the conditional use 
permits. 

The Hearing Examiner held a public hearing and issued a 

recommendation that the City Council approve the conditional use permit 

(CUP) and the shoreline conditional use permit (SCUP). AR 2158. After 

reviewing the Hearing Examiner's recommendations at three meetings, the 

City Council adopted Ordinance 6226, approving the CUP and SCUP. AR 

2629. The City then transmitted the ordinance for EBCC's review. 

Under RCW 35.14.040(3), the City Council's ordinance was not 

final until the EBCC approved or failed to disapprove it. The EBCC 

carefully considered the conditional use permit criteria in two public 

meetings, and its members expressed serious concerns about the project's 

compatibility with the comprehensive plan, area character and aesthetics, 

and the extent to which the Project would fail to improve reliability. E.g., AR 

2980-85. Based upon its findings that the project's benefits had not been 

proven while its detriments were unacceptable, the EBCC exercised its 

statutory authority to disapprove the City's ordinance. CP 20-21. 

D. In denying PSE's LUPA petition, the Superior Court properly 
recognized the EBCC 's significant role in local land use 
decisions. 

Following the EBCC resolution disapproving the permits, PSE filed 
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a petition under the Land Use Petition Act (LUPA), ch. 36.70C RCW, 

challenging the EBCC 's disapproval of the CUP and SCUP. Before ruling 

on the merits of the LUPA petition, the superior court addressed a matter 

of first impression; PSE filed a motion requesting the court rule that under 

Chapter 35.14 RCW, the EBCC lacked authority to disapprove shoreline 

conditional use permits. CP 535. The Court concluded that that EBCC 

"lacks jurisdiction to review shoreline conditional use permits." CP 680. 

On the merits of the LUPA petition, the court concluded that PSE 

failed to meet its burden to establish EBCC erred under any of the LUPA 

standards of review. CP 499. The superior court's letter explaining the 

ruling states that although some of EBCC's findings "overstate" some 

points, "this does not invalidate the entirety of the Resolution. This Court 

cannot find that the EBCC committed any fatally erroneous interpretation 

or application of the law." CP 497. Judge Downing concluded that although 

the EBCC defers to the hearing examiner's findings of fact, "it does not 

abdicate its responsibilities as the law assures it a 'significant role in 

determining land use regulations within the community municipal 

corporation.'" CP 496. 

PSE appealed the court's order denying its LUPA petition, and 

EBCC cross-appealed the Order on Resolution of Jurisdictional Issues. The 
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Court of Appeals ruled against EBCC on both issues, concluding that the 

EBCC did not have authority to review SCUPs under ch. 35.14 RCW and 

that PSE met its burden under LUPA to establish the EBCC erred. 

IV. ARGUMENT 

A. Removing the EBCC's authority over shoreline conditional use 
permits is contrary to the statute and raises an issue of 
substantial public importance. 

The Court of Appeals' conclusion that the EBCC lacks authority to 

review shoreline conditional use permits (SCUPs) was error. This case 

warrants review under RAP 13.4(b)(4) as a matter of substantial public 

importance. It presents a question of first impression impacting the scope of 

community municipal corporations' statutory authority. Further, the 

Shoreline Management Act (SMA), ch. 90.58 RCW, explicitly requires local 

involvement in land use decisions affecting the shoreline, and the decision 

at issue impacts a category I wetland in EBCC's territory.2 In addition, to 

the extent the Court of Appeals' ruling is contrary to this Court's 

determination of the legislature's intent in City of Bellevue, 138 Wn.2d 937 

the decision warrants review under RAP 13.4(b)(1). 

2 See RCW 90.58.020 (calling for "concerted effort, jointly performed by federal, state, 
and local governments"); RCW 90.58.130 (requiring the Department of Ecology and local 
governments to "not only invite but actively encourage" public participation by all 
interested persons and all local government agencies). 
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RCW 35.14.040 provides EBCC with authority to review specific 

land use actions: 

The adoption ... of any ordinance or resolution applying to 
land ... within any community council corporation shall 
become effective within such community municipal 
corporation ... on approval by the community council ... 
with respect to the following: 

(1) Comprehensive plan; 
(2) Zoning ordinance; 
(3) Conditional use permit, special exception or variance; 
( 4) Subdivision ordinance; 
(5) Subdivision plat; 
(6) Planned unit development. 

RCW 35.14.040 (emphasis added). As the appellate court itself recognized, 

the legislature spoke in general terms when enacting RCW 35.14.040. 

Opinion at 24 (describing the decisions EBCC has authority over as "similar 

to each other in the sense that they are terms generally applicable to land 

use."). Conditional use permits are a type of permit used when a particular 

use, because of its intensity or discord with other area uses, requires site 

specific review.3 In enacting RCW 35.14.040, the legislature used the broad 

term, "conditional use permit." A shoreline conditional use permit is a 

specific type, or subcategory, of conditional use permits. 

3 See RCW 36.70.020(7) (defining conditional use as a use permitted in a zone but 
"permitted to locate only after review" imposing conditions to "make the use compatible 
with other permitted uses"); 3 EDWARD H. ZIEGLER, LAW OF ZONING AND PLANNING § 
61.1 (2010) (conditional use allows" site-specific discretionary review of proposed uses"). 
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The Court of Appeals reasoned that it could not add the word 

"shoreline" to RCW 35.14.040. But adding words to the statute is not 

necessary: the phrase "conditional use permit" includes all such permits, 

whether they are specific to the shoreline or not. The term "shoreline 

conditional use permit" is not some talismanic phrase, universally used: the 

SMA itself uses the term "permit for conditional uses" in describing a 

SCUP. RCW 90.58.100(5). While Bellevue's code does use the term 

"Shoreline Conditional Use Permit," LUC 20.30C, Bellevue's chosen 

phrasing is irrelevant to the intent of the state legislature. 

Even if the plain text of the statute were ambiguous, and it were 

unclear whether shoreline conditional use permits were within its purview, 

the proper resort is to the legislative intent, to which this Court has already 

spoken. In re Schneider, 173 Wn.2d 353, 363, 268 P.3d 215 (2011) (court's 

fundamental purpose in construing statutes is to ascertain and carry out the 

intent of the legislature). Instead, the Court of Appeals' ruling ignores the 

legislative intent of Chapter 35.14 RCW, as determined by this court: the 

"obvious purpose" of Chapter 35.14 RCW is "to place final decision making 

power in the community council where land use regulation affecting 

property within its jurisdiction are concerned," and the statute gives 

EBCC's board members "a significant role" in local land use decision 
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making. City of Bellevue, 138 Wn.2d at 945. 

In failing to construe the statue in light of this "obvious purpose," 

the Court of Appeals erred. Because this is inconsistent with this Court's 

ruling in City of Bellevue, and given the issues of public importance in 

preserving local shorelines, review is warranted. RAP 13.4(b)(1), (4). 

B. By undermining the EBCC 's significant statutory role, the 
Court of Appeals' LUPA ruling conflicts with an opinion of this 
Court and raises an issue of substantial public importance. 

The Court of Appeals' LUPA ruling suffers from a similar defect, 

intruding on the statutory authority of the EBCC. The Court's ruling again 

conflicts with the legislative intent as found by this Court in City of Bellevue, 

138 Wn.2d 937. Further, limiting the authority of a municipal corporation 

created by the legislature specifically to give communities a voice in land use 

decisions is an issue of substantial public importance. Review is warranted 

under RAP 13.4(b)(1) and RAP 13.4(b)(4). 

Under LUPA, the court of appeals "stands in the shoes of superior 

court and reviews the administrative decision on the record before the 

administrative tribunal, not the superior court record." Julian v. City of 

Vancouver, 161 Wn. App. 614, 623, 255 P.3d 763, (2011). As the LUPA 

petitioner, PSE had the burden of proving error under one of LUPA's six 

review standards. !d. The Court of Appeals' decision rests on its conclusion 
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that EBCC 's decision was unsupported by substantial evidence under RCW 

36.70C.130(1)(c). But the Court erroneously applied this standard to broad, 

policy-oriented questions well within the EBCC 's discretion. 

1. Under this Court's precedent, the EBCC has a "significant 
role" in local land use decisions. 

In City of Bellevue, 138 Wn.2d 937, this Court interpreted RCW 

35.14.040 to authorize a community municipal corporation to independently 

review city decisions. The Court stated RCW 35.14.040 "provides a 

community council with authority to independently determine whether to 

approve or disapprove land use legislation . . . in keeping with the 

Legislature's intent to allow local level decision-making." !d. at 945. This 

Court held, "Where there is room for discretion under the comprehensive 

plan, the statute clearly allows the Community Council to exercise authority 

to approve or disapprove discretionary decisions by the city council." !d. 

This Court specifically rejected the City's arguments limiting the 

EBCC's authority to correcting mistakes made by the City Council: 

[T]he [City's] assumption seems to be that the City's 
decision must have been wrong in some respect before the 
Community Council can exercise its authority to disapprove 
land use regulations within the purview of RCW 35.14.040. 
This is an erroneous assumption ... [I]t implies that the only 
authority granted by the statute is to review the City's 
actions. Nothing in the statutory language indicates that the 
Community Council has such limited authority or that the 
Community Council acts as a reviewing body. Also, such a 
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reading would mean that if the City's action were lawfully 
within its authority and discretion, the Community Council 
could do no more than 'rubber stamp' the City's land use 
legislation. 

!d. at 946. The Court of Appeals' ruling is contrary to this holding. 

Moreover, given the clear legislative intent of local participation in 

municipal land use decisions and the impact of the PSE project on the 

community, this case presents an issue of substantial public importance. 

2. EBCC's determination that the project was inconsistent with 
the comprehensive plan was not clearly erroneous. 

Contrary to this "significant role" envisioned by the legislature and 

articulated by this Court, the Court of Appeals applied an incorrect standard 

of review which failed to allow EBCC to exercise its discretion. 

The EBCC determined that the project was inconsistent with the 

comprehensive plan, and that it would be materially detrimental to uses in 

the vicinity, two criteria required to grant a CUP under Bellevue's code. 

The Court of Appeals concluded these determinations were not supported 

by substantial evidence. In doing so, the Court committed several legal 

errors which constrained the "significant role" of the EBCC. 

First, the Court of Appeals faulted several "findings" in the EBCC 's 

resolution for failing to specify which comprehensive plan policies the PSE 

project was inconsistent with. See Opinion at 6-7, 8, 11-12 (discussing 
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resolution paragraphs 3, 5). The EBCC lacks professional staff or a Hearing 

Examiner to craft careful findings in support of its decision; accordingly, 

some of the EBCC's findings were admittedly inartful. However, read as a 

whole, the resolution clearly states which comprehensive plan policies the 

project is inconsistent with. Paragraph 10 ofEBCC's resolution states: 

This conditional use is inconsistent with the Comprehensive 
Plan provisions noted below which repeatedly refer to 
Bellevue's Commitment to a City in a Park, and developing 
the Urban Boulevard and Enhanced Rights of Way: 

1. UT-45 page 209 [Avoid, when reasonably possible, 
locating overhead line in greenbelts and open spaces]; 

2. UT-53 page 210 [Require all utility facilities to be 
aesthetically compatible]; 

3. UT-19 page 212 [Preserve trees as a component of the 
skyline to retain the image of a "City in a Park"]; 

4. UT-42 page 212 [Design boulevards to be distinctive from 
other streets and to reinforce the image of Bellevue as a 
"city in a park," both within the ROW and on adjacent 
private development, utilize features such as gateways, 
street trees, median plantings, special lighting, separated 
and wider sidewalks, crosswalks, seating, special signs, 
street name, landscaping, decorative paving patterns and 
public art]; 

5. S-WI-44 Utilities page 214 [Utilities should be provided to 
serve the present and future needs of the Subarea in a way 
that enhances the visual quality of the community (where 
practical) ].4 

Second, the Court of Appeals erroneously reviewed these 

4 CP 452. In its findings, the EBCC abbreviated the text of the policies. For the Court's 
convenience, the full text of the policies is set out above. See AR 3000; CP 410. 
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determinations that the project was inconsistent with the comprehensive 

plan and that the use would be "materially detrimental" for substantial 

evidence. Opinion at 6-7, 11-12, 15-16. Under LUPA's substantial evidence 

review, the court defers to the last tribunal exercising fact-finding authority, 

in this case the hearing examiner. Peste v. Mason Cnty., 133 Wn. App. 456, 

477, 136 P.3d 140 (2006). This standard favors upholding the hearing 

examiner's decision, even where evidence exists to support the EBCC's 

findings. See Opinion at 15 (noting EBCC "does not establish a lack of 

substantial evidence to support the hearing examiners conclusion" but 

merely presented "evidence that might support a different conclusion."). 

But the determination of inconsistency with the comprehensive plan 

and material detriment to the vicinity are questions involving the application 

of the law to the facts. Citizens to Preserve Pioneer Park LLC v. City of Mercer 

Island, 106 Wn. App. 461, 473, 24 P.3d 1079 (2001) (question of "material 

detriment to public welfare" was mixed question oflaw and fact upon which 

planning commission and city council might well disagree). The Court of 

Appeals should have reviewed these determinations to determine ifEBCC 's 

decision was a "clearly erroneous application of the law to the facts," a 

standard which is only met if the court is "left with a definite and firm 

conviction that a mistake has been committed." Cingular Wireless) LLC v. 
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Thurston Cnty., 131 Wn. App. 756, 768, 129 P.3d 300 (2006); RCW 

36.70C.130(1)(d). By reviewing these determinations under an incorrect, 

less-deferential standard, the Court of Appeals erred. 

This legal error went to the heart of EBCC 's significant role in 

deciding broad policy oriented questions under the criteria of the City's 

code. By failing to allow EBCC to exercise its discretion, the Court intruded 

on the substantial role the legislature envisioned for community councils. 

City of Bellevue, 138 Wn.2d at 945.5 While City staff struck their own balance 

on the questions of consistency with the comprehensive plan and material 

detriment under the City code, EBCC had authority to strike a different 

balance on these broad, discretionary questions. 

V. CONCLUSION 

Both rulings by the Court of Appeals limit the significant role the 

legislature envisioned for community municipal corporations. Because these 

rulings involve matters of substantial public interest and conflict with a 

decision of this Court, review is warranted. RAP 13.4(b)(1), (4). 

5 The comprehensive plan contains numerous policies with which the PSE project is 
inconsistent. See AR 560. For example, Comprehensive Plan policy UT-45 required PSE to 
avoid "locating overhead lines in greenbelt and open spaces[.]" AR 239. The project would 
clearly locate an overhead transmission line in a greenbelt. Policy UT-53 requires "utility 
equipment support facilities to be aesthetically compatible with the area in which they are 
placed by using landscape screening and/or architecturally compatible details and 
integration." AR 240. 
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RESPECTFULLY SUBMITTED this 1st day of March, 2017. 
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Andrea L. Bradford, WSBA #45748 
Attorneys for East Bellevue Community 
Council 
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Cox, J. -The primary issue in this Land Use Petition Act (LUPA) appeal 

is whether Puget Sound Energy Inc. (PSE) meets its burden to show that the 

EBCC's disapproval within its area of the city of Bellevue's approval of a 

conditional use permit was improper. Another issue is whether the EBCC lacks 

authority to review the shoreline conditional use permit approved by the city of 

Bellevue. 
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No. 74464-0-1 (consolidated with No. 74465-8-1)/2 

We hold that RCW 35.14.040(3} does not give the EBCC authority to 

review shoreline conditional use permits approved by Bellevue. We affirm the 

trial court decision in this respect. 

We also hold that PSE meets its burden under RCW 36. 70C.130 to show 

that the EBCC's disapproval within its area of Bellevue's approval of PSE's 

conditional use permit was improper. Accordingly, we reverse the trial court's 

decision in this respect. 

PSE seeks to improve electrical service reliability in Bellevue by looping 

an overhead transmission line in its Lake Hills substation with its Phantom Lake 

substation. PSE applied to Bellevue for a conditional use permit and a shoreline 

conditional use permit to construct a 2.89 mile, 115kV transmission line 

connecting these two substations. The proposed line is to run along N.E. 8th 

Street, 148th Avenue N.E. and S.E., S.E. 16th Street, and 156th Avenue S.E. 

This is partially within the EBCC's area. 

The EBCC is a community council, established in 1969 when Bellevue 

annexed the EBCC area. The northern boundary of this area is N.E. 8th Street. 

This area also includes 148th Avenue S.E. The service areas for the two 

respective substations to be linked by the project are only partially within the 

EBCC's area. 

By virtue of Bellevue's annexation of the EBCC area, RCW 35.14.040 

provides the EBCC authority to affect whether land use ordinances approved by 

Bellevue become effective within the EBCC area. We discuss this statute and its 

application more fully later in this opinion. 

2 
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No. 74464-0-1 (consolidated with No. 74465-8-1)/3 

In October 2014, Bellevue's Development Services Department 

recommended approval, subject to conditions, of PSE's application for a 

conditional use permit and a shoreline conditional use permit. This followed 

review of the applications under Washington's State Environmental Policy Act 

(SEPA) and the issuance of a Mitigated Determination of Non-Significance 

(MONS). No appeal followed the MONS, which stated that PSE's project "does 

not have a probable significant adverse impact upon the environment." 

Thereafter, a hearing examiner conducted a public hearing and 

recommended that the Bellevue City Council approve PSE's application for both 

permits. The council approved both permits by its Ordinance No. 6226. 

In June 2015, the EBCC passed its Resolution No. 550. It did so after 

conducting its own hearings. The resolution includes 16 numbered paragraphs 

of ''findings and conclusions" in support of the resolution. In its resolution, the 

EBCC disapproved within its area Bellevue's Ordinance No. 6226. 1 

In July 2015, PSE commenced this LUPA action to challenge the EBCC's 

disapproval within its area of Bellevue's ordinance. The trial court concluded that 

PSE failed to meet the standards set forth in RCW 36. 70C.130 to overturn the 

EBCC's resolution. The trial court also determined that the EBCC lacks 

jurisdiction to review Bellevue's approval of the shoreline conditional use permit. 

PSE appeals, and the EBCC cross appeals. 

1 Administrative Record 3016-21; Clerk's Papers at 20-25. 
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No. 74464-0-1 (consolidated with No. 74465-8-1)/4 

LUPA 

PSE argues that the trial court improperly upheld the EBCC's disapproval 

of the ordinance. We agree. 

LUPA governs judicial review of land use decisions.2 A "land use 

decision" is "a final determination by a local jurisdiction's body or officer with the 

highest level of authority to make the determination, including those with 

authority to hear appeals .... "3 

Under LUPA, we sit in the same position as the superior court and apply 

the standards provided in RCW 36.70C.130(1) to the administrative record.4 

These standards permit us to grant relief from a land use decision only if the 

party seeking relief establishes that one of the six standards under RCW 

36.70C.130(1)(a) through (f) has been met.5 

2 Durland v. San Juan County, 182 Wn.2d 55, 63, 340 P.3d 191 (2014). 

3 RCW 36.70C.020(2). 

4 Dep't ofTransp. v. City of Seattle, 192 Wn. App. 824, 836, 368 P.3d 251 
(2016). 
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No. 74464-0-1 (consolidated with No. 74465-8-1)/5 

Based on the parties' briefing, the only standards at issue in this case are 

subsections (c}-(e}, which state: 

(c) The land use decision is not supported by evidence that 
is substantial when viewed in light of the whole record before the 
court; 

(d) The land use decision is a clearly erroneous application 
of the law to the facts; 

(e) The land use decision is outside the authority or 
jurisdiction of the body or officer making the decision.!61 

Decision Not Supported By Substantial Evidence 

PSE argues that substantial evidence does not support the EBCC's 

Resolution No. 550. We agree. 

Under RCW 36.70C.130(1)(c), we must determine whether substantial 

evidence supports the land use decision "when viewed in light of the whole 

record before the court." Thus, we must determine "whether a fair-minded 

person would be persuaded by the evidence of the truth of the challenged 

findings."7 

PSE argues that its project is consistent with Bellevue's comprehensive 

plan, which reflects Bellevue's effort to balance the city's needs with its 

appearance and character. PSE's opening brief focuses on paragraphs 3, 5, 9, 

10, 11, 12, 13, 15, and 16 of the EBCC's findings and conclusions. The EBCC 

6 RCW 36. 70C.130(1 ). 

7 Lauer v. Pierce County, 173 Wn.2d 242, 252-53, 267 P.3d 988 (2011). 
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No. 74464-0-1 (consolidated with No. 74465-8-1)/6 

responds by discussing paragraphs 3, 5, 6, 9, 10, 11, 12, 13, 14, and 16. Thus, 

there are only eight paragraphs-3, 5, 9, 10, 11, 12, 13, and 16-that have been 

briefed by both parties. Accordingly, we focus on these paragraphs to determine 

whether PSE has met its burden under LUPA to overturn the EBCC's resolution. 

Paragraph No. 3 

PSE argues that this paragraph is not supported by substantial evidence 

in the record. We agree. 

This paragraph of the EBCC's findings and conclusions states: 

The Hearing Examiner's Findings of Fact, Conclusions of Law and 
Recommendation that the decision criteria for a Conditional Use 
Permit (CUP) set forth in Land Use Code (LUC) 20.308.140 have 
been met is not supported by material and substantial evidence. 
Specifically, the conditional use is not consistent with the 
Comprehensive Plan. LUC 20.30B.140.A (Hearing Examiner 
Record at 149C, 180C).18J 

This paragraph states that no "material and substantial evidence" supports 

the hearing examiner's decision. The citation in this paragraph to LUC 

20.30B.140(A) shows that the focus of this paragraph is on the hearing 

examiner's conclusion that the conditional use is consistent with the 

comprehensive plan as required by the land use code.9 

Turning to the hearing examiner's decision, we conclude that it is 

supported by substantial evidence in the record. Specifically, it cites Bellevue's 

detailed staff report as well as attachment E to the report, which is a detailed 

8 Administrative Record at 3018. 

9 Administrative Record at 2179; Clerk's Papers at 61. 
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No. 74464-0-1 (consolidated with No. 74465-8-l)n 

comprehensive plan policy analysis. The hearing examiner's conclusion is 

further supported by other specific evidence in the record. 

Paragraph 3 of the EBCC's resolution fails to explain why this evidence, 

cited by the hearing examiner to support his conclusion that the permit is 

consistent with Bellevue's comprehensive plan, is not substantial. It is 

unpersuasive to state in conclusory fashion that no substantial evidence supports 

the hearing examiner's decision without explaining why this is so. 

Likewise, the EBCC's briefing also fails to explain why substantial 

evidence does not support the hearing examiner's decision. Moreover, the 

citations to the record in the briefing do not show why the evidence cited by the 

hearing examiner is not substantial. In the absence of more, we must assume 

there is no sound basis to conclude that the hearing examiner's decision on this 

point is not supported by substantial evidence. Accordingly, we conclude there is 

no substantial evidence to support paragraph 3 of the EBCC's resolution. 

Paragraph No. 5 

PSE argues that this paragraph is not supported by substantial evidence 

in the record. We again agree. 

This paragraph of the EBCC's findings and conclusions states: 

The Hearing Examiner found, based on evidence in the record, that 
the City of Bellevue and its residents would benefit from a new 
transmission line, primarily from improved system reliability, and 
reduction in power outages and their duration, which can be 
achieved with the "looping" provided with the new line but failed to 
weigh these benefits against the environmental harm and lack of 
compliance with the comprehensive plan which would make the 

7 
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No. 74464-0-1 (consolidated with No. 74465-8-1)/8 

residents of East Bellevue worse off than doing nothing. (Hearing 
Examiner Record at 56-57F).[1°J 

This paragraph faults the hearing examiner for failing to weigh the claimed 

benefits of PSE's project against the alleged "environmental harm and lack of 

compliance with the comprehensive plan which would make the residents of East 

Bellevue worse off than doing nothing." 

First, this paragraph fails to specify what part of the Bellevue 

comprehensive plan is at issue when stating that PSE's project fails to comply 

with this plan. Unlike paragraph 3 of the resolution, there is not even a citation 

here to the land use code to guide us. Likewise, the EBCC's briefing also fails to 

fill this gap. 

Second, there is nothing in this paragraph to explain on what basis the 

alleged failure to balance competing interests-environmental or otherwise-

violates any law. Likewise, the EBCC's briefing does not address this point. 

Again, we must assume there is no sound basis for this paragraph. Accordingly, 

we conclude there is no substantial evidence to support paragraph 5 of the 

resolution. 

Paragraph No. 9 

PSE argues that this paragraph is not supported by substantial evidence 

in the record. We agree. 

This paragraph of the EBCC's findings and conclusions states: 

The Hearing Examiner's Findings of Fact, Conclusions of Law and 
Recommendation that Conditional Use Permit LUC 20.30B.140(B) 

10 Administrative Record at 3018. 
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No. 74464-0-1 (consolidated with No. 74465-8-1)/9 

has been met is not supported by material and substantial 
evidence. Throughout the documents, NW 81h, and especially 1481h 

Ave are designated as Urban Boulevards, and part of the 
Enhanced Rights of Way; the routes are continually described as 
having no existing power lines. (Hearing Examiner Record 139-
149C, 192F, 140C). This was not done by accident. 1481h Ave was 
developed as an Urban Boulevard by a visionary City, and involved 
sacrifice for the greater good by private citizens. Homes were 
condemned and neighborhoods radically transformed to provide a 
national example of how major thoroughfares can be a pleasant 
park for commuters and residents alike. Obviously, a major 
element of the Urban Boulevard is a lack of visible utilities, such as 
distribution and transmission wires. The only visible utilities on NE 
81h and 1481h are light poles.1111 

This paragraph states that there is no "material and substantial evidence" 

to support the hearing examiner's decision that the project's design complies with 

LUC 20.30B.140(B). The citation in this paragraph to LUC 20.30B.140(B) shows 

that this provision is the focus of the paragraph. This provision requires that a 

project's design be "compatible with and respond[] to the existing or intended 

character, appearance, quality of development and physical characteristics of the 

subject property and immediate vicinity."12 

Turning to the hearing examiner's decision, we conclude that it is 

supported by substantial evidence in the record. Specifically, the hearing 

examiner cites Bellevue's staff report, hearing testimony, the Conceptual 

Mitigation Plan, and other evidence to support his decision. Nothing in 

11 Administrative Record at 3019. 

12 LUC 20.30B.140(B), http://www.codepublishing.comNVA/Bellevue/ (last 
visited January 17, 2017). 
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paragraph 9 of the resolution addresses any of this evidence or explains why it is 

not substantial. 

Rather than addressing the evidence on which the hearing examiner relied 

to support his conclusion, paragraph 9 of the EBCC's resolution states, in part, 

that "NE 81h, and especially 14Bth Ave. are designated as urban 

boulevards."13 In its briefing, the EBCC cites to two sections in the record in 

apparent support of this statement. The first citation is to a September 2012 

memorandum from Bellevue to the EBCC in which the terms "Urban Boulevards" 

and "Urban Boulevards Initiative" appear. But a fair reading of the memorandum 

does not support the claim that 148th Avenue is an urban boulevard. More 

importantly, nothing in the memorandum suggests that such a designation would 

bar this project. Rather, the memorandum speaks of Bellevue's continued review 

of the project "to lessen [its] environmental and visual impacts."14 A fair reading 

of the hearing examiner's December 2014 decision indicates that by the time of 

the public hearing, environmental and visual impact concerns had been properly 

addressed. 

The second citation to the record is to one page of a December 2011 

document addressing aspects of the project. This document states that neither 

NE 8th nor 148th Avenue then had overhead electrical distribution lines. But 

13 Administrative Record at 3019 (emphasis added). 

14 lfl at 2014. 
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nothing in this document suggests that having such lines in those locations would 

be inconsistent with Bellevue's comprehensive plan. 

Further, Bellevue points out that its comprehensive plan "does not use the 

term 'urban boulevard' nor does it designate 14Bth Avenue as an 'urban 

boulevard."'17 Neither paragraph 9 of the resolution nor the EBCC's briefing does 

anything to refute this argument. Thus, an underlying factual premise of 

paragraph 9 is unsupported by substantial evidence. 

Lastly, paragraph 9 goes on to state: "Obviously, a major element of the 

Urban Boulevard is a lack of visible utilities, such as distribution and transmission 

wires. The only visible utilities on NE 8th and 14Bth are light poles." As Bellevue 

correctly argues, nothing that has been cited to us shows that the comprehensive 

plan bars electric lines from 148th Avenue.18 

For all of these reasons, we conclude that paragraph 9 is not supported by 

substantial evidence in the record. 

Paragraph No. 10 

PSE argues that this paragraph is not supported by substantial evidence. 

We agree. 

This paragraph of the EBCC's findings and conclusions states: 

The Hearing Examiner's Findings of Fact, Conclusions of Law and 
Recommendation that Conditional Use Permit LUC 20.30B.140(A) 
has been met is not supported by material and substantial 
evidence. This conditional use is inconsistent with the 
Comprehensive Plan provisions noted below which repeatedly refer 

17 Brief of Respondent City of Bellevue at 2 n.2. 

18 kL. 
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to Bellevue's Commitment to a City in a Park, and developing the 
Urban Boulevard and Enhanced Right of Way: 

a. UT -45 page 209 "avoid ... locating overhead lines in 
greenbelt and open spaces ... 1.J" 

b. UT-53 page 210 "require all utility ... facilities to be 
aesthetically compatible ... [.]" 

c. UT-19 page 212 refers to city in a park, preserving trees 
d. UT-42 page 212 Design boulevards to reinforce the image of 

Bellevue as a "City in a Park" 
e. S-WI-44 Utilities page 214 serve need enhancing the visual 

quality of the community.l191 

This paragraph states that "material and substantial evidence" does not 

support the hearing examiner's decision that the conditional use permit is 

consistent with the comprehensive plan. The citation in this paragraph to LUC 

20.30B.140(A) shows that this land use code provision is the focus of this 

paragraph. 

We already discussed in this opinion that substantial evidence exists to 

support the conclusion that the conditional use permit is consistent with the 

comprehensive plan. Nothing, either in this paragraph or in the EBCC briefing, 

changes our conclusion on this point. 

Paragraph No. 11 

PSE argues that this paragraph is not supported by substantial evidence. 

We agree. 

This paragraph of the EBCC's findings and conclusions states: 

The evidence in the record does not support the NE ath St, and 
148th Avenue route. (Hearing Examiner Record at 139-149C). 
"Understanding Bellevue's Commitment to Street Aesthetics" which 
cites the Formal Enhanced Right of Way & Urban Boulevards 

19 Administrative Record at 3019; Clerk's Paper at 22 (alterations in 
original). 
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Program whose mission is to "Enhance the visual and functional 
quality of city streets and gateways ... [.J It includes a 4-person 
Steering Committee of City Directors and Assistant Directors and 
[an] 8-person Program Team of city staff ... r.J" (Hearing Examiner 
Record at 140C). This fundamental criteria was not regarded 
consistent with other rules and guidelines. As pointed out in the 
[Bellevue resident's] letter, more than 50,000 people enjoy this park 
daily, and the whole project will adversely affect this enjoyment; 
from construction delays to long-term visual pollution.!20l 

This paragraph states that the evidence in the record does not support 

"the NE 8th St and 148th Avenue route" without specifying the relevant criteria in 

LUC 20.30B.140. From the EBCC briefing, however, it appears that LUC 

20.30B.140(D) is the focus of this paragraph of its resolution.21 Accordingly, we 

also focus on this provision of Bellevue's land use code. 

Turning again to the hearing examiner's decision, we note that he 

concluded that the "conditional use will not be materially detrimental to uses or 

property in the immediate vicinity of the subject property."22 This conclusion is 

based on Bellevue's staff report, the final MONS-which was not the subject of 

appeal-and other evidence in the record. Again, the question is whether the 

EBCC correctly determined that this evidence was not substantial. 

LUC 20.30B.140(0) states that Bellevue may approve a conditional use 

permit if "[t]he conditional use will not be materially detrimental to uses or 

20 Administrative Record at 3020; Clerk's Papers at 24 (some alterations in 
original). 

21 See Brief of Respondent/Cross-Appellant East Bellevue Community 
Council at 23. 

22 Administrative Record at 2179. 
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property in the immediate vicinity of the subject property." Bellevue's land use 

code does not define "materially detrimental."23 But "material" can be defined as 

"[b]eing both relevant and consequential; crucial."24 And "detrimental" means 

"[c]ausing damage or harm; injurious."25 The EBCC appears to imply, without 

expressly stating, that the project will be materially detrimental to property in the 

vicinity of the project. 

The EBCC relies on a 2012 Bellevue resident letter to support this 

argument. The letter states: "50,000 ... motorists ... will see the impacts of this 

proposal every day." 

The record shows that construction for this project will take between four 

to six months to complete. Bellevue's staff report states that the project's traffic 

impacts "will be temporary and occurring only during the construction phase." 

Additionally, the construction will not occur in the same location for four to six 

months because the transmission line covers 2.89 miles. 

This evidence is substantial in demonstrating that there will be no 

materially detrimental impacts ''to uses or property in the immediate vicinity of the 

23 See Chapter 20.50 LUC, http://www.codepublishing.com/WA/Bellevue 
(last visited January 17, 2017). 

24 THE AMERICAN HERITAGE DICTIONARY (5th ed. 2016), 
https://ahdictionary.com/word/search.html?q=material (last visited January 13, 
2017). 

25 THE AMERICAN HERITAGE DICTIONARY (5th ed. 2016), 
https://ahdictionary.com/word/search.html?q=detrimental (last visited January 13, 
2017). 
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subject property'' from the PSE project.26 That a 2012 letter suggests otherwise 

does not establish a lack of substantial evidence to support the hearing 

examiner's conclusion. Rather, it merely is evidence that might support a 

different conclusion. 

We conclude there is no substantial evidence to support paragraph 11 of 

the EBCC's resolution. 

Paragraph No. 12 

PSE argues that this paragraph is not supported by substantial evidence. 

We agree. 

This paragraph of the EBCC's findings and conclusions states: 

The Hearing Examiner's Findings of Fact, Conclusions of Law and 
Recommendation that Conditional Use Permit LUC 20.30B.140(D) 
has been met is not supported by material and substantial 
evidence. The impact of traffic on 1481h Avenue NE including costs 
of adverse impacts to commerce, pollution, and commute time were 
not considered. (Hearing Examiner Report at p. 86).127J 

As previously stated, LUC 20.30B.140(D) states that Bellevue may 

approve a conditional use permit if "[t]he conditional use will not be materially 

detrimental to uses or property in the immediate vicinity of the subject property." 

Substantial evidence does not support this paragraph of the EBCC's resolution. 

The EBCC cites the traffic impact section of Bellevue's staff report as 

support for this conclusion. But the hearing examiner cited this report, along with 

other evidence in the record, such as the MONS, to support his conclusion. 

26 LUC 20.30B.140(D), http://www.codepublishing.com/WA/Bellevue/ (last 
visited January 17, 2017). 

27 Administrative Record at 3020; Clerk's Papers at 24. 
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This paragraph of the EBCC's resolution, and their brief, fail to explain 

why this evidence is not substantial to support the hearing examiner's 

conclusion. Without this explanation, we must again assume there is no sound 

basis for the EBCC's conclusion. Thus, we conclude that substantial evidence 

does not support paragraph 12 of the EBCC's resolution. 

Paragraph No. 13 

PSE argues that this paragraph is not supported by substantial evidence. 

We agree. 

This paragraph of the EBCC's findings and conclusions states: 

The Hearing Examiner's Findings of Fact, Conclusions of Law and 
Recommendation that Additional Criteria for Electrical Utility 
Facilities LUC 20.20.255[(E)(3)] has been met is not supported by 
material and substantial evidence. The record indicates that there 
have been few outages due to substation or transmission lines. 
There were 5 power outages in 1 0 years; 4 by trees, fixed within a 
day caused by transmission line failure. (Hearing Examiner Record 
26F, 19C). Outages are "mostly due to failures of overhead 
conductors and tree related events." (Hearing Examiner Record 
27F). Any claims of improved reliability are statistically 
insignificant. (Hearing Examiner Record 26F, 19C, 27F, Hearing 
Examiner Report at p. 11 para 3, stating that the two substations 
are currently underutilized))28l 

LUC 20.20.255(E)(3) states that an applicant "shall demonstrate that an 

operational need exists that requires the location or expansion at the proposed 

site." Bellevue's land use code does not define "operational need."29 

28 Administrative Record at 3020; Clerk's Papers at 24. 

29 See Chapter 20.50 LUC, http://www.codepublishing.com/WA/Bellevue/ 
(last visited January 17, 2017). 
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As support for his conclusion, the hearing examiner cited Bellevue's staff 

report, testimony and a letter from PSE's engineer, and a reliability study, which 

recommended an additional transmission line to the existing substations. 

The EBCC cites a list of EBCC council member questions and comments, 

along with pages from PSE's 2013 System Reliability Review regarding outages, 

to support its conclusion. The EBCC also cites the hearing examiner's finding 

that the Lake Hills and Phantom Lake substations are "under-utilized." But this 

paragraph of the EBCC's resolution, and their brief, fail to explain why the 

evidence cited by the hearing examiner is not substantial to support his 

conclusion. Again, without this explanation, we must assume there is no sound 

basis for the EBCC's conclusion. Accordingly, substantial evidence does not 

support paragraph 13 of the EBCC's resolution. 

Paragraph No. 16 

PSE argues that this paragraph is not supported by substantial evidence. 

We agree. 

This paragraph of the EBCC's findings and conclusions states: 

The project fails to achieve the desired benefit of redundancy 
because the "loop" cannot be completed as originally proposed. 
(Hearing Examiner Report at pp. iv and 36). PSE does not intend 
to construct the segment of the project along SE 16th until an 
unspecified date in the future. (Hearing Examiner Report at p. 
54))30] 

Although not explicitly mentioned in this paragraph, it apparently refers to 

LUG 20.20.255(E)(4). This provision requires that the applicant "demonstrate 

30 Administrative Record at 3020-21 ; Clerk's Papers at 24. 
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that the proposed electrical utility facility improves reliability to the customers 

served and reliability of the system as a whole .... "31 

The record shows that Bellevue proposed that PSE "defer[]" construction 

of the S. E. 16th portion of the line due to a different city project affecting that 

area. In the meantime, PSE will install three switches on certain poles so the 

power to the Phantom Lake substation "can be switched from north or from the 

south." 

PSE determined that the reliability impact of these switches "won't be as 

great as the completed project." But "further reliability improvement for [the] 

Phantom Lake substation will occur in the future when a second transmission line 

segment is added along Southeast 16th to provide a loop feed to the Phantom 

Lake substation."32 

Ultimately, the hearing examiner recommended that PSE "not be allowed 

to run a separate new transmission line down the south side of SE 16th Street." 

The hearing examiner also concluded that the project satisfied LUC 

20.20.255(E)(4). As support for his conclusion, the hearing examiner cited 

testimony and a letter from PSE's engineer and a reliability study, which 

recommended an additional transmission line to the existing substations. 

Although the current project does not fully achieve the improved reliability 

result that PSE originally anticipated, that does not mean that the project fails to 

31 LUC 20.20.255(E)(4), http://www.codepublishing.com/WNBellevue/ 
(last visited January 17, 2017). 

32 Record of Proceeding (November 20, 2014) at 37. 
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"improve[] reliability to the customers served and reliability of the system as a 

whole."33 The record shows that the project still improves reliability, but not as 

much as it would have as originally proposed. The EBCC acknowledges this fact 

in its brief. Thus, we conclude there is no substantial evidence to support 

paragraph 16 of the EBCC's resolution. 

Decision Outside the EBCC's Authority 

PSE argues that the EBCC exceeded its authority by passing Resolution 

500. We disagree. 

Under RCW 36.70C.130(1 )(e), we may grant PSE relief if it establishes 

that the EBCC's decision "is outside [EBCC's] authority or jurisdiction." This is a 

question of law that we review de novo.34 

Under RCW 35.14.040(3), the EBCC has the authority to approve or 

disapprove conditional use permits approved by Bellevue to the extent of 

property within the EBCC's area.35 But this statute also provides that the 

community council's disapproval "shall not affect the application of any ordinance 

or resolution affecting areas outside the community municipal corporation."36 

33 LUC 20.20.255(E)(4), http://www.codepublishing.com/WA/Bellevue/ 
(last visited January 17, 2017). 

34 See Phoenix Dev., Inc. v. Citv of Woodinville, 171 Wn.2d 820, 828, 256 
P.3d 1150 (2011). 

35 See RCW 35.14.040. 

361d. 
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Here, the EBCC exercised its authority under RCW 35.14.040(3) to 

disapprove Bellevue's Ordinance 6226. The trial court properly concluded that 

the EBCC's decision was not outside its authority or jurisdiction to the extent of 

its area. Thus, the trial court concluded that PSE failed to satisfy its burden 

under RCW 36.70C.130(1 )(e). 

PSE makes several arguments in an attempt to show that the EBCC 

exceeded its authority. We do not address all of them because it is unnecessary 

to do so in view of our disposition of this appeal. 

This is not the first dispute between these litigants over the application of 

RCW 35.14.040 to land use issues. In City of Bellevue v. East Bellevue 

Community Council, this statute was at issue in connection with the EBCC's 

disapproval of certain Bellevue actions.37 In that case, the supreme court stated: 

The obvious purpose of the statute is to place final decision­
making power in the community council where land use regulations 
affecting property within its jurisdiction are concerned. RCW 
35.14.040 provides a community council with authority to 
independently determine whether to approve or disapprove land 
use legislation affecting territory within its jurisdiction, in keeping 
with the Legislature's intent to allow local level decision making. 
Therefore, where there is room for exercise of discretion as to 
whether particular land use regulations should be applied to 
property within the municipal corporation, the community council 
must be allowed to exercise that discretion to carry out the 
legislative intent underlying RCW 35.14.040.!381 

37 138 Wn.2d 937, 939, 983 P.2d 602 (1999). 

38 ~at 945 (emphasis added). 
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Here, the EBCC exercised its authority to disapprove within its jurisdiction 

the conditional use permit authorized by Bellevue. Thus, the primary question is 

whether there was room for the EBCC to exercise its discretion in doing so. 

PSE argues, for the first time in its reply brief, that the EBCC "asserts the 

right to unilaterally affect the reliability of power to Bellevue homeowners outside 

its territory." Because PSE makes this argument for the first time in its reply 

brief, it is too late for us to consider.39 We decline to do so. 

However, Bellevue makes a similar argument as a respondent. It argues 

that the EBCC's decision, if left standing, would have an extraterritorial affect 

because it will affect citizens outside the EBCC's area. 

As we discussed earlier in this opinion, the area over which EBCC has 

jurisdiction is bounded on the north by NE 8th Street. The area includes 148th 

Avenue S.E., and the service area for the two substations to be linked by the 

project are only partially within the EBCC's area. 

RCW 35.14.040 provides that the EBCC's disapproval "shall not affect the 

application of any ordinance or resolution affecting areas outside the community 

municipal corporation." Because we hold that PSE has met its burden to show 

that the EBCC's resolution is improper, we need not also decide whether the 

resolution violates the geographical limitations of this statute. Accordingly, that is 

an issue left for decision another day. 

39 See Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 809, 828 
P.2d 549 (1992); RAP 10.3(c). 
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Clearly Erroneous Application of the Law to the Facts 

PSE argues that the EBCC erroneously applied the law to the facts by 

failing to accord substantial weight to the hearing examiner's recommendation. 

In making this argument, PSE focuses on paragraphs 4, 6, 13, and 14 of the 

EBCC's findings and conclusions. Because, for the reasons previously stated in 

this opinion, we focus on other paragraphs of the resolution, we need not 

address these arguments. 

Erroneous Interpretation of the Law 

PSE argues in its opening brief that the EBCC erroneously interpreted the 

law. PSE fails to state which law the EBCC erroneously interpreted. 

Accordingly, we need not address this argument.40 

The parties also argue other issues regarding the conditional use permit in 

their briefing. Because of our disposition of this case, we need not address those 

other arguments. 

JURISDICTION TO REVIEW 
SHORELINE CONDITIONAL USE PERMITS 

On cross appeal, the EBCC argues that the trial court improperly 

concluded that the EBCC lacks jurisdiction to approve or disapprove the 

shoreline conditional use permit granted by Bellevue in this case. We hold that 

the plain words of RCW 35.14.040(3} do not give the EBCC jurisdiction to 

approve or disapprove shoreline conditional use permits granted by Bellevue. 

40 See Darkenwald v. Emp't Sec. Dep't, 183 Wn.2d 237, 246, 350 P.3d 
647 (2015}; RAP 10.3(a}(6). 
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We interpret statutes to determine and apply the legislature's intent.41 The 

legislature's intent is solely derived ''from the statute's plain language, 

considering the text of the provision at issue .... "42 

'Where a statute specifically designates the things or classes of things 

upon which it operates, an inference arises in law that all things or classes of 

things omitted from it were intentionally omitted by the legislature under the 

maxim expressio unius est exclusio alterius-specific inclusions exclude 

implication. "43 

We review de novo questions of statutory interpretation.44 

RCW 35.14.040(3) is the sole basis on which the EBCC bases its claim of 

authority to review shoreline conditional use permits approved by Bellevue. That 

statute states when a city council's adoption of ordinances applying to land and 

certain other matters becomes effective within the community municipal 

corporation's area. It provides: 

The adoption, approval, enactment, amendment, granting or 
authorization by the city council ... of any ordinance or resolution 
applying to land, ... within any community council corporation shall 
become effective within such community municipal corporation ... on 
approval by the community council, ... with respect to the following: 

(3) Conditional use permit, special exception or variance; .... 1451 

41 Segura v. Cabrera, 184 Wn.2d 587,591,362 P.3d 1278 (2015). 

42 k!.:. 

43 Wash. Nat. Gas Co. v. Pub. Util. Dist. No. 1 of Snohomish County, 77 
Wn.2d 94, 98, 459 P.2d 633 (1969). 

44 Western Plaza. LLC v. Tison, 184 Wn.2d 702, 707, 364 P.3d 76 (2015). 

45 (Emphasis added.) 
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Here, Bellevue Ordinance No. 6226 adopted the hearing examiner's 

recommendation to approve, with conditions, PSE's application for a conditional 

use permit and shoreline conditional use permit. The issue is whether the EBCC 

has authority under the above statute to bar the effectiveness within its area of 

Bellevue's Ordinance No. 6226 as it applies to the shoreline conditional use 

permit. Specifically, the question is whether "shoreline conditional use permits" 

constitute "conditional use permit[s]" under this statute. 

The plain words of this provision of the statute specify three types of land 

use matters that the EBCC has the authority to either approve or disapprove 

within its area. These matters are similar to each other in the sense that they are 

terms generally applicable to land use matters. For example, one respected 

treatise describes "conditional use" and "special exception" as describing the 

same thing.46 Similarly, a "variance" is defined as "[a] license or official 

authorization to depart from a zoning law."47 

Shoreline conditional use permits are not expressly included in the 

statutory text. Yet the EBCC argues that the legislature impliedly included such 

permits as a subset of "conditional use permits." We are not persuaded this is 

so. 

46 17 WILLIAM B. STOEBUCK & JOHN W. WEAVER, WASHINGTON PRACTICE: 
REAL ESTATE: PROPERTY LAW§ 4.22 at 252 (2d ed. 2004). 

47 BLACK'S LAW DICTIONARY 1787 (10th ed. 2014). 
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As PSE correctly argues, shoreline conditional use permits are governed 

by the provisions of chapter 90.58 RCW. That statutory framework imposes 

rigorous requirements that reflect, in our view, a primacy of state interests over 

local interests with respect to Washington's shorelines. 

On the other hand, conditional use permits are governed by the provisions 

of chapter 35.63 RCW. This separate chapter, enacted well before chapter 

90.58 RCW, does not reflect, in our view, the primacy of state interests over local 

interests with respect to land use matters related to shorelines. Rather, the 

chapter focuses on local interests. 

In short, this latter statutory framework is sufficiently distinct in focus from 

the former to undercut the argument that "shoreline conditional use permits" are 

merely a subset of "conditional use permits." While these statutory provisions 

operate in tandem, they are sufficiently distinct in purpose for us to infer that the 

legislature did not intend that RCW 35.14.040(3) include both types of use 

permits. 

We note that the legislature has had opportunities to amend the provisions 

of RCW 35.14.040(3) to include the express term "shoreline conditional use 

permit" within the scope of decisions that a community municipal corporation may 

approve or disapprove within its area. But the legislature has not done so. 

Of course, there could be many reasons why the legislature has chosen 

not to amend this statute to add expressly what the EBCC argues is implied. But 

in light of the distinct statutory underpinnings of these two types of use permits 

that we just discussed, we decline to add words to the statute that the legislature 
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did not. Whether the statute should be amended to expressly include shoreline 

conditional use permits is a question more properly left to the legislature to 

decide. 

Accordingly, based on the rules of statutory construction, we conclude that 

shoreline conditional use permits are not within the scope of RCW 35.14.040(3). 

Thus, the EBCC is without authority to either approve or disapprove within its 

area shoreline conditional use permits granted by Bellevue. 

ATTORNEY FEES 

The EBCC requests reasonable attorney fees on appeal. Because there 

is no authority for an award in its favor, we decline to award such fees. 

The EBCC requests attorney fees under RCW 4.84.370, which states in 

relevant part: 

(1) Notwithstanding any other provisions of this chapter, reasonable 
attorneys' fees and costs shall be awarded to the prevailing party 
or substantially prevailing party on appeal before the court of 
appeals ... of a decision by a county, city, or town to issue, 
condition, or deny a development permit involving a ... conditional 
use . . . . The court shall award and determine the amount of 
reasonable attorneys' fees and costs under this section if: 

(a) The prevailing party on appeal was the prevailing or 
substantially prevailing party before the county, city, or town ... ; 
and 

(b) The prevailing party on appeal was the prevailing party 
or substantially prevailing party in all prior judicial 
proceedings.!481 

48 (Emphasis added.) 
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First, the EBCC is neither the prevailing nor the substantially prevailing 

party on appeal. That is because we reverse the trial court's LUPA petition 

decision on the basis previously discussed in this opinion. 

Second, and more importantly, the plain words of this statute on which the 

EBCC relies limit an award of fees to one who prevails or substantially prevails 

on appeal of a decision by a "county, city, or town. '~9 The EBCC is none of 

these three entities. Rather, it is a "community municipal corporation," 

established under chapter 35.14 RCW. Thus, even if it had been a prevailing or 

substantially prevailing party on appeal, it would still not be entitled to an award 

of fees on appeal. 

The EBCC argues that it is a "local jurisdiction" under RCW 

36.70C.020(3), the definitional section of LUPA. But this makes no difference to 

the proper analysis of whether it is entitled to an award of fees under RCW 

4.84.370, the fee statute at issue. 

RCW 36.70C.020(3) provides: 

Unless the context clearly requires otherwise, the definitions in 
this section apply throughout this chapter. 

(3) "Local jurisdiction" means a county, city, or incorporated 
town.!50l 

The plain words of this statute make clear that this definition is limited to 

LUPA. There is nothing in this text to show that it also applies to RCW 4.84.370, 

49 Durland, 182 Wn.2d at 77 (emphasis added). 

so (Emphasis added.) 
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a separate statute. In the absence of such a showing, there is simply no 

authority to award EBCC attorney fees under RCW 4.84.370. 

We affirm the orders on jurisdictional issues and on the motion to quash. 

We reverse the order dismissing the LUPA petition. We deny the EBCC's 

request for an award of attorney fees on appeal. 

Cox, IT. 

WE CONCUR: 
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